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RULINGOFTHEREFEREE JUDGMENTANDDECREE

ThisclaimforapprovalofplanforaugmentationwasfiledonNovember26 2008 and
amendedonFebruary27 2009 Allmatterscontainedintheapplicationhavingbeenreviewed
testimonyhavingbeentakenwheresuchtestimonyisnecessary andsuchcorrectionsmadeas
areindicatedbytheevidencepresentedherein thefollowingisherebytheJudgmentandDecree
oftheCourt

FINDINGSOFFACT

1 NamesandAddressesofApplicants

BartandMichelleAtkinson
1632LyonsDownLane

Monument CO80132

PaulThompson
19124BaskervilleWay
Monument CO80132

2 Objections AstatementofoppositionwasfiledbytheCityofColoradoSprings No
otherstatementsofoppositionwerefiledandthetimeforfilingsuchstatementshasexpired

3 Subjectmatterjurisdiction Timelyandadequatenoticeoftheapplicationwaspublished
asrequiredbystatute andtheCourthasjurisdictionoverthesubjectmatterofthisproceeding
andoverthepartiesaffectedhereby whethertheyhaveappearedornot

4 Approvalofplanforaugmentation



A Groundwatertobeaugmented ApplicantsBartandMichelleAtkinsonare
ownersofLot1 KingsDeerHighlandsSubdivisionFiling4 whichisgenerallylocatedinthe
NW14SE14andSW14NE14ofSection5 T11S R66W andApplicantPaulThompsonisthe
ownerofLot5 KingsDeerHighlandsSubdivisionFiling6 whichisgenerallylocatedinthe
NE14oftheNW14ofSection9 T11S R66W allasshownonAttachmentAhereto Lot1
and5areeachservedbyanotnontributaryDawsonaquiferwellaspermittedinWellPermitNo
64262Fand62334F respectively foranannualwithdrawalof0419acrefeetperyearand419
acre feettotalpursuanttoadecreeinConsolidatedCaseNos 94CW49A and B Water
Division2 and94CW144A and B DistrictCourt WaterDivision1 Bythisdecree an
additionalannualamountof1acrefootand100acrefeettotalofnotnontributaryDawson
aquifergroundwatermaybewithdrawnthrougheachwellpursuanttotheoriginaland
correspondingdecree andadditionaltermsandconditionsherein Theoneacre footperyearto
bewithdrawnthrougheachofthewellsisalsodecreedinthecasenumbersdescribedabove
ApplicantsareownersoftheadditionaloneacrefootperyearofDawsonaquifergroundwater
andanadditionaloneacrefootperyearofnontributaryDenveraquifergroundwaterforusein
thisplan

B Watertobeusedforaugmentation Returnflowsfromtheuseofnotnontributary
DawsonaquiferwaterandreturnflowsanddirectdischargeofnontributaryDenveraquifer
groundwaterasdecreedCaseNo 85CW230 DistrictCourt WaterDivision1

C StatementofPlanforAugmentation Thepurposeofthisaugmentationplanisto
supplementwithdrawalsfromthenotnontributaryDawsonaquiferwellsdescribedabove In
ConsolidatedCaseNos 94CW49A and B WaterDivision2 and94CW144A and B
DistrictCourt WaterDivision1 theaugmentationplanapprovesthewithdrawal0419acre feet
peryearfor300years 027forinhouseuseand0149acre feetforirrigationof3000square
feetofirrigatedarea Theadditional1acre footperwellwillprovideanadditional01acre
footforinhouseuseand09acrefeetforirrigationuseofanadditional15000squarefeetof
irrigatedarea tosupplementthe0419acre feetperyearapprovedintheprioraugmentation
plan Someofthewaterwillalsobeusedinwaterfeaturesonthelots Underthisdecree
PermitNos 64262Fand62334Fshallberepermittedtowithdraw1419acrefeetperyearand
1419acrefeettotal minusthetotalamountalreadywithdrawnthroughsaidwellsunderthe
originalaugmentationplan Thelotsutilizenonevaporativesepticsystems Returnflowfrom
inhouseuseisapproximately90 ofwaterused Theenlargedamountstobewithdrawnwill
beoperatedincombinationwiththeaugmentationplanpreviouslyapprovedanddescribed
above exceptasprovidedforherein

D ReplacementofDepletionsDuringPumping AsdescribedinConsolidatedCase
Nos 94CW49A and B WaterDivision2 and94CW144A and B DistrictCourt Water
Division1 thetotalactualdepletioncausedbypumpingofthetotal1419acre feetperyear
throughthewelllocatedonLot1 KingsDeerHighlandsSubdivisionFiling4 andthewell
locatedonLot5 KingsDeerHighlandsSubdivisionFiling6 is945 or0134acrefeetinthe

th100yearofpumping ofwhichapproximately718 istotheSouthPlatteRiverstreamsystems
and227 istotheArkansasRiverstreamsystems DuringpumpingoftheDawsonaquifer
groundwaterthrougheachwelldescribedabovefor100years annualsepticreturnflowfrom
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eachlot basedon037acre feetof inhouseuse isapproximately90 ofsaiduseor033acre
feetannually Saidreturnflowisinexcessofthecombinedmaximumannualdepletiontothe
SouthPlatteRiverandArkansasRiverstreamsystemsduringpumpingfor100years andsuch
returnflowsaresufficienttoreplaceactualdepletionscausedbypumpingofthewellspursuantto
Section37901379 c CRS Applicantsdonothavethephysicalabilitytoreplacedepletions
totheMonumentCreekstreamsystem butshallinsteadreplaceallsuchdepletionstotheCherry
Creekstreamsystem

E ReplacementofPostpumpingDepletions Applicantsagreetoreplacepost
pumpingdepletionsfortheshortestofthefollowingperiods theperiodprovidedbythe
ColoradoLegislature shoulditeventuallyspecifyoneandiftheApplicantsobtainwatercourt
approvalforsuchmodification theperioddeterminedbytheStateEngineer shouldtheState
Engineerlawfullyestablishsuchaperiod theperiodestablishedthroughrulingsoftheColorado
SupremeCourtonrelevantcases oruntilApplicantspetitionthewatercourtandafternoticeto
partiesinthecaseandprovesthatithascompliedwithallstatutoryrequirements Thecourt
findsthattheprovisionsofthisparagraphareadequatetocomplywithexistinglawandto
preventinjurytoothers Postpumpingreplacementsforthefirst0419acrefootperyearand
1257acrefeetover300yearsforeachofWellPermitNos 64262Fand62334F shallbemade
bytheKingsDeerHomeownersAssociation Inc HOA asprovidedinthedecreedescribed
inparagraph4D above Foreachwellwhichisasubjectofthisplanforaugmentation
Applicantsshallreserve100acrefeetofnontributaryDenveraquifergroundwaterdecreedin
CaseNo 85CW230 DistrictCourt WaterDivision1 forthepurposeofreplacingtoCherry
CreekallpostpumpingdepletionswhichexceedthosetobereplacedbytheHOA Nothing
hereinisintendedtoprecludeApplicants ortheirsuccessors fromenteringintoanagreement
withtheHOA whereintheHOAagreestoassumetheobligationofreplacingallpostpumping
depletionsassociatedwithpumpingtheadditional100acrefeetover100yearsfromeachof
WellPermitNos 64262Fand62334Fpursuanttothisdecree However unlessanduntila
bindingagreementtothateffectisfiledwiththecourt theApplicants successorsshallremain
responsibleforreplacingpostpumpingdepletionsassociatedwiththeadditionalamounts
pumpedpursuanttothisaugmentationplan After100yearsofpumpingunderthisplan thetwo
wellscurrentlypermittedasPermitNos 64262Fand62334Fshallberepermittedtoonce
againpump0419acrefeetannuallyfortheremainderoftheir300yearsofpermissible
pumping TheCourtretainscontinuingjurisdictioninthismattertodetermineofthesupplyof
watertoreplacepostpumpingdepletionsisadequate

5 FailureofeithertheApplicantsorsuccessorsandassignstocomplywiththetermsofthe
decreemayresultinanorderoftheDivisionEngineersofficetocurtailoreliminatepumpingof
thewellorwells ThisdecreeshallberecordedintherealpropertyrecordsofElPasoCountyso
thatatitleexaminationoftheproperty oranypartthereof shallrevealtoallfuturepurchasers
theexistenceofthisdecree

6 Administrationofplanforaugmentation

stA ByDecember31ofeachyear ApplicantsshallprovidetotheDivisionEngineer
forWaterDivision1theannualamountwithdrawnfromthewellontheirlotfortheprevious
yearofpumping TheApplicantsshallreporttheirannualpumpingtotheKingsDeer
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HomeownersAssociation sotheHOAwillknowandcanfulfillitsobligationtoreporttothe
DivisionEngineerhowmuchwaterwaspumpedpursuanttoConsolidatedCaseNos 94CW49
and94CW144 TheHOAwillmaintainallresponsibilityforaccountingforandaugmentingthe
first0419acre footofannualpumpingpursuanttoConsolidatedCaseNos 94CW49and
94CW144 AnnualreportingtotheHOAistheresponsibilityoftheApplicantsorsuccessors
andassignsandissubjecttothetermsandconditionsofsuchreportingasdescribedinthe
covenantsforthesubdivisions

B Allwithdrawalswhicharethesubjectofthisdecreeshallbemetered

C PursuanttoSection37923058 CRS theStateEngineershallcurtailallout
ofprioritydiversions thedepletionsfromwhicharenotsoreplacedastopreventinjuryto
vestedwaterrights

7 Retainedjurisdictionforplanforaugmentation

A PursuanttoSection37923046 CRS theCourtretainscontinuingjurisdiction
overtheplanforaugmentationdecreedhereinforreconsiderationofthequestionwhetherthe
provisionsofthisdecreearenecessaryandorsufficienttopreventinjurytovestedwaterrights
ofothers TheCourtalsohasjurisdictionforthepurposesofdeterminingcompliancewiththe
termsoftheaugmentationplan ObjectorCityofColoradoSpringsownsseniorwaterrightson
MonumentCreekthatmaybenegativelyimpactedbytheoperationofthisdecreewherein
depletionstoMonumentCreekwillnotbereplacedtoMonumentCreek butratherwillbe
replacedtotheCherryCreekstreamsystem Inaddition ColoradoSpringsreservestherightto
claimthatthecumulativenegativeimpactsofthisandothersimilardecreesconstitutesinjuryto
itsseniorMonumentCreekrights Intheinterestofsettlementonly ColoradoSpringsconsents
totheentryofthisdecree However bydoingso ColoradoSpringsdoesnotwaiveitsrightto
claiminjuryandtoseekreliefinthefutureaccordingtothisparagraph

B AnypersonseekingtoinvoketheretainedjurisdictionoftheCourtshallfilea
verifiedpetitionwiththeCourt Thepetitiontoinvokeretainedjurisdictionortomodifythe
Decreeshallsetforthwithparticularitythefactualbasisandtherequesteddecretallanguageto
effectthepetition Thepartylodgingthepetitionshallhavetheburdenofgoingforwardto
establishprimafaciefactsallegedinthepetition IftheCourtfindsthosefactstobeestablished
Applicantsshallthereuponhavetheburdenofprooftoshow 1 thatanymodificationsought
byApplicantswillavoidinjurytootherappropriators or 2 thatanymodificationsoughtby
Objectorisnotrequiredtoavoidinjurytootherappropriators or 3 thatanytermorcondition
proposedbyApplicantsinresponsetotheObjectorspetitiondoesavoidinjurytoother
appropriators

C TheCourtretainsjurisdictionforthepurposeofdeterminingwhetherthe
continuedreservationofthenontributarywaterforuseonthepropertyisrequired Afternotice
totheStateEngineersOffice ifApplicantscandemonstratetotheCourtthatpost pumping
depletionsneednolongerbereplaced theCourtmayremovetherequirementthatthe
nontributarywatermustbereserved
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CONCLUSIONSOFLAW

8 TheWaterCourthasjurisdictionoverthisproceedingpursuanttoSection37901376
CRS ThisCourtconcludesasamatteroflawthattheapplicationhereinisonecontemplated
bylaw Sections37901374 and 9 c ThewithdrawaloftheDawsonaquiferwaterin
accordancewiththetermsofthisdecreewillnotresultinmaterialinjurytovestedwaterrights
ofotherssubjecttotheprovisionsofthisdecree

9 ThisplanforaugmentationsatisfiestherequirementsofSection37901379 c CRS
forreplacementofactualdepletionstotheaffectedstreamsystemsforwithdrawalsofthe
Dawsonaquiferwater

10 Fullandadequatenoticeoftheapplicationwasgiven andtheCourthasjurisdictionover
thesubjectmatterandoverthepartieswhethertheyhaveappearedornot

JUDGMENTANDDECREE

TheFindingsofFactandConclusionsofLawsetforthaboveareherebyincorporated
intothetermsofthisJudgmentandDecreeasifthesamewerefullysetforthherein

11 ApplicantsmaywithdrawtheDawsonaquiferwaterundertheplanforaugmentation
decreedhereinpursuanttoSection37901379 c CRS

12 Applicantshavecompliedwithallrequirementsandmetallstandardsandburdensof
proof includingbutnotlimitedtoSections37901379 c 37921039 3792302 3792
3046 37923051 2 3 4 6 8 9 CRS toadjudicatethisplanforaugmentation
andisthereforentitledtoadecreeconfirmingandapprovingthisplanforaugmentationas
describedinthefindingsoffact

13 PursuanttoSection37923055 CRS thereplacementwaterhereinshallbeofa
qualitysoastomeettherequirementsforwhichthewateroftheseniorappropriatorhas
normallyused

14 Theproposedplanforaugmentationasdescribedinthefindingsoffactishereby
approved confirmed andadjudicated includingandsubjecttothetermsandconditions
specifiedherein

15 Noownersoforpersonentitledtousewaterunderavestedwaterrightordecreed
conditionalwaterrightwillbeinjuredorinjuriouslyaffectedbytheoperationoftheplanfor
augmentationasdecreedherein

16 Inconsideringapplicationsforpermitsforwellstowithdrawthegroundwaterwhichis
thesubjectofthisdecree theStateEngineershallbeboundbythisdecreeandshallissuesaid
permitsinaccordancewithtermsofthisdecree
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17 ContinuingJurisdiction

PursuanttoSection37923046 CRS theCourtretainscontinuingjurisdictionover
theplanforaugmentationdecreedhereinforreconsiderationofthequestionofwhetherthe
provisionsofthisdecreearenecessaryandorsufficienttopreventinjurytovestedwaterrights
ofothers TheCourtalsoretainscontinuingjurisdictionforthepurposeofdetermining
compliancewiththetermsoftheaugmentationplan

18 AftertheWaterRefereesignedtheRulingonSeptember30 2010 paragraph4Awas
amendedtoindicatethatLot5 KingsDeerHighlandsSubdivisionFiling6 isgenerallylocated
intheNE oftheNW ofSection9 T11S R66W Paragraph4Dwasamendedtoindicatethat
theannualsepticreturnflowfromeachlot basedon037acrefeetof inhouseuse is
approximately90 ofsaiduseor033acre feetannually TheWaterRefereefindsthatthese
amendmentstonotrequirethattheprotestperiodshouldbereopened

Dated October21 2010

JohnS Cowan
WaterReferee
WaterDivision1

ThisdocumentwasefiledpursuanttoCRCP 121 116 Aprintableversionoftheelectronicallysigned
documentisavailableinthecourtselectronicfile
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THECOURTFINDSTHATNOPROTESTWASFILEDINTHISMATTER
THEREFORE THEFOREGOINGRULINGISCONFIRMEDANDAPPROVED ANDIS
HEREBYMADETHEJUDGMENTANDDECREEOFTHISCOURT

Dated

DinsmoreTuttle
WaterJudge

WaterDivision1

BartAtkinson MichelleAtkinson andPaulThompson
08CW257

Page7of9



ATTACHMENTA page12



ATTACHMENTA page22

BartAtkinson MichelleAtkinson andPaulThompson
08CW257

Page9of9


